
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   01/31/22 

 
ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told 
to appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09 
 
 

 1.  TIME:  8:30   CASE#: MSL20-01341 
CASE NAME: CAVALRY SPV  VS.  RATTO 
HEARING ON MOTION TO VACATE STAY & ENTER JUDGMENT PURSUANT TO STIP. 
FILED BY CAVALRY SPV I, LLC 
* TENTATIVE RULING: * 
 
The parties previously stipulated to a settlement of this case and agreed that the Court would 
retain jurisdiction to enforce its terms.  Defendant has defaulted after making several payments.  
This unopposed motion is granted.  Judgment is ordered for Plaintiff in the principal sum of 
$2,020.83 court costs of $600 for a total judgment of $2,620.83. 

 

 

 2.  TIME:  8:30   CASE#: MSL20-05431 
CASE NAME: COMMONWEALTH VS. WAYNE 
HEARING ON MOTION TO FIX ATTORNEY FEES AS AN ELEMENT OF COSTS 
FILED BY COMMONWEALTH CENTRAL CREDIT UNION 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00886 
CASE NAME: VAN WERT VS. BAY AREA RESTAURANTS 
HEARING ON MOTION TO SET ASIDE DISMISSAL OF THE CASE 
FILED BY PATRICIA VAN WERT 
* TENTATIVE RULING: * 
 
Before the court is a motion to set aside dismissal on equitable grounds filed by Plaintiff 

Patricia Van Wert (“Plaintiff”). The motion is opposed by Defendant Bay Area Restaurant 

Management Corp., a California corporation, erroneously sued and served as Bay Area 

Restaurants (“Defendant”).  

mailto:Dept9@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
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At the outset, the Court notes that there appears to be a service issue as Defendant attests 

in its sur-reply that it was not served with the Declarations of Plaintiff and Thomas Cregger. 

(See Declaration of Craig R. Breitman in support of sur-reply at ¶ 3.) 

For the following reasons, the motion is denied. 

Analysis 

A party may address a prayer for relief from a judgment, order, or proceeding to either the 

court’s statutory power or its inherent equitable power. (Code Civ. Proc., § 473; Olivera v. Grace 

(1942) 19 Cal.2d 570, 574.) 

A court is without jurisdiction to act under section 473, subdivision (b) when six months have 

passed before a motion for relief is filed. (Puryear v. Stanley (1985) 172 Cal.App.3d 291, 293.) 

Such is the case here. However, a court may grant relief from a judgment or order even after 

this six-month period where there has been extrinsic fraud or mistake. (Orange Empire 

Nat.Bank v. Kirk (1968) 259 Cal.App.2d 347, 352-353; McCarthy v. McCarthy (1937) 23 

Cal.App.2d 151, 152.) Relief on the basis of extrinsic mistake requires a showing of a 

meritorious case, a satisfactory excuse for not defending the action, and diligence in seeking 

to set aside the dismissal once it is discovered. (Aldrich v. San Fernando Valley Lumber Co. 

(1985) 170 Cal.App.3d 725, 738; see also Rappleyea v. Campbell (1994) 8 Cal.4th 975, 982 

[setting out elements].) 

The instant motion appears to be based on a claim that Plaintiff was abandoned by her prior 

attorney. Negligence by an attorney is normally imputed to the client, leaving the client to seek 

redress in an action for malpractice. (Carroll v. Abbott Laboratories, Inc. (1982) 32 Cal.3d 892, 

898.) There is an exception to this rule: “Imputation of the attorney’s neglect to the client ceases 

at the point where ‘abandonment of the client appears.’” (Seacall Development, Ltd. v. Santa 

Monica Rent Control Bd. (1999) 73 Cal.App.4th 201, 205, quoting Carroll v. Abbott Laboratories, 

Inc., supra, 32 Cal.3d at p. 900.) The exception is only available when “‘the person seeking relief 

is relatively free from negligence’” and is premised on the idea that abandonment “‘obliterates 

the existence of the attorney-client relationship.’” (Carroll v. Abbott Laboratories, Inc., supra, 32 

Cal.3d at p. 898, italics omitted, quoting Buckert v. Briggs (1971) 15 Cal.App.3d 296, 301.)  

A finding of abandonment depends on the facts of the particular case. (Seacall Development, 

Ltd., at p. 205.) "Even where abandonment is shown, however, the courts also consider 

equitable factors in deciding whether the dismissal of an action should be set aside. These 

factors include the client's own conduct in pursuing and following up the case [citation], [and] 

whether the defendant would be prejudiced by allowing the case to proceed [citation]." (Ibid.) 

In determining whether a client has been abandoned and is entitled to relief, the trial courts 

"must also balance the public policy favoring a trial on the merits against the public policies 

favoring finality of judgments and disfavoring unreasonable delays in litigation [citation] and the 

policy an innocent client should not have to suffer from its attorney's gross negligence against 

the policy a grossly incompetent attorney should not be relieved from the consequences of his 

or her incompetence. [Citation.]" (Ibid.) 
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Here, Plaintiff’s stated she was unaware of her initial attorney (Thomas A. Cregger)’s 

misconduct. (See November 9, 2020 declaration of Patricia Van Wert at ¶ 2.) Her testimony is 

that she found out her case was dismissed from another attorney. (Id.) She further testifies that 

Mr. Cregger failed to communicate with her and did not return her calls. (Id.) Plaintiff’s 

declaration is relatively light on detail, including the time when she learned of her case’s 

dismissal and when she secured her current counsel. 

The declaration of Jim G. Price (attached to the Motion itself) states at paragraph 3: “Upon 

receipt of the file on this case, I reviewed it and it contains communications between Plaintiff’s 

former counsel and the insurance adjuster for Defendant. I am also aware that the insurance 

carrier for Defendant was aware of the filing of this case.” (Price Decl. at ¶ 3.) Mr. Price’s 

declaration also is without reference to time.  

Plaintiff has not demonstrated sufficient facts to demonstrate abandonment, nor has she shown 

a satisfactory excuse for not presenting a defense, the existence of a meritorious case, and 

diligence in seeking to set aside the judgment once the mistake was discovered. (See 

Rappleyea, supra, 8 Cal.4th at p. 982.)  

The motion is denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-01012 
CASE NAME: KAPPEL VS CENTRAL COCO SANITARY DIST. 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY JANE KAPPEL AND BRYAN KAPPEL 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for leave to file the proposed First Amended Complaint is denied.  

(See Flood v. Simpson (1975) 45 Cal.App.3d 644, 647 [denial of motion to file supplemental 

complaint was within the trial court’s discretion].)  The currently set hearing dates are confirmed, 

as follows: 

2-2-22  Further case management conference. 
 
2-22-22 Mandatory settlement conference. 
 
2-28-22 Hearing on defendant’s summary judgment motion. 
 
3-30-22 Issue conference. 
 
4-18-22 Jury trial. 

 
The basis for this ruling is as follows. 
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 A. The Proposed Amendments. 
 
 Plaintiffs seek leave to add a new Fourth Cause of Action for inverse condemnation.  
This cause of action would seek damages arising from a sewer overflow that allegedly occurred 
on October 25, 2021.  The currently operative pleading, plaintiffs’ original Complaint, seeks 
damages arising from a sewer overflow that allegedly occurred more than three years earlier, 
on July 26, 2018. 
 
 B. Governing Law. 
 
 Plaintiffs’ motion conflates the concept of amending a pleading with that of 
supplementing a pleading.  The law plaintiffs cite for the proposition that courts liberally allow 
the amendment of pleadings is of only limited relevance. 
 
 Supplemental pleadings are governed by section 464 of the Code of Civil Procedure, 
which provides in pertinent part as follows: 
 

(a) The plaintiff and defendant, respectively, may be allowed, on motion, 
to make a supplemental complaint or answer, alleging facts material to 
the case occurring after the former complaint or answer. 

 
The Court of Appeal has confirmed the distinction between an amended pleading and a 
supplemental pleading as follows: 
 

A “supplemental” pleading is used to allege facts occurring after the original 
pleading was filed.  [Italics in original, citation omitted.]  In contrast, the additional 
allegations in an “amended” pleading address matters that had occurred before 
the original pleading was filed. [Citation omitted.] 
 

(Foster v. Sexton (2021) 61 Cal.App.5th 998, 1032.) 
 
 C. New Cause of Action. 
 

One of the limitations on filing a supplemental complaint is that it may not add a new 
cause of action; the supplemental allegations are supposed to relate to the same causes of 
action already stated.  (See Flood, supra, 45 Cal.App.3d at 647 [“the court properly denied the 
motion on the basis that the supplement to the complaint sought to introduce new causes of 
action”].)  In the case at bar, plaintiffs move to add an entirely new cause of action based on 
an incident occurring more than three years after the alleged sewer overflow that is the 
subject of the current causes of action, presenting completely new issues of liability, causation, 
and damages.  Plaintiffs’ incorrect use of the supplemental pleading procedure constitutes the 
first of two fully independent grounds for denying plaintiffs’ motion. 
 
 D. Prejudice. 
 
 The Court finds that the prejudice to plaintiffs from denying the motion is much less than 
would be the prejudice to defendant from granting the motion.  This finding on prejudice 
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constitutes the second of two fully independent grounds for denying plaintiffs’ motion.  The basis 
for this finding on prejudice is as follows. 
  
  D-1. Prejudice To Plaintiffs. 
 
 Denying plaintiffs’ motion does not prejudice plaintiffs’ ability to try their existing claims.  
Nor does denying the motion prejudice plaintiffs’ ability to commence a new civil action based 
on any new claims that may have arisen in October 2021.  The Court notes that the parties will 
need to participate in a new round of pleadings, new discovery, a new motion for summary 
judgment, and new expert witness consultations, regardless of whether plaintiffs proceed by 
way of a supplemental pleading in this action or by way of a new civil action. 
 
  D-2. Prejudice To Defendant. 
 

The Trial Date 
 

 Ordinarily, when plaintiffs seek to make a substantial amendment to their complaint 
shortly before trial, a court can mitigate any prejudice to objecting defendants by continuing 
the trial date far enough out to accommodate the defendants’ concerns.  In the case at bar, 
however, plaintiffs adamantly oppose continuing the trial date; they argue that they 
“will experience financial ruin” if the trial is continued even six months.  (Reply, p. 6:24-26.)  
Accordingly, the Court must consider what the prejudice to defendant would be of (1) granting 
the motion while (2) still maintaining the February settlement conference and summary 
judgment dates, the March issue conference date, and the April trial date. 

 
Pleading Motions 

 
Granting the motion would prejudice defendant by depriving it of the right to bring a 

timely challenge to the pleading of plaintiff’s proposed new cause of action.  The Court notes, 
for example, that the proposed First Amended Complaint contains no allegation that plaintiff has 
yet presented defendant with a claim under the Government Claims Act for damages arising 
from the sewer overflow that allegedly occurred in October 2021.  If — as defendant asserts and 
plaintiffs do not dispute — plaintiffs intend to further supplement their pleading with additional 
causes of action based on the October 2021 incident, those additional causes of action would 
be subject to demurrer on this ground.  (See State of California v. Superior Court (2004) 32 
Cal.4th 1234, 1239.)  And even if plaintiffs were to propose a further amendment adding 
allegations that a government claim has been presented, the additional causes of action might 
still be vulnerable to demurrer if there was a discrepancy between the government claim and the 
additional causes of action: 
 

If a plaintiff relies on more than one theory of recovery against the [public entity], 
each cause of action must have been reflected in a timely claim.  In addition, the 
factual circumstances set forth in the written claim must correspond with the facts 
alleged in the complaint; even if the claim were timely, the complaint is vulnerable 
to a demurrer if it alleges a factual basis for recovery which is not fairly reflected 
in the written claim. 
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(Nelson v. State of California (1982) 139 Cal.App.3d 72, 79.) 
 

Any attempt to challenge the legal sufficiency of the new cause or causes of action by 
way of a demurrer — which if sustained might well be sustained with leave to amend, leading to 
yet another round of pleading motions — would be rendered impractical by the imminence of the 
April 2022 trial date.  The Court finds that the loss of this basic procedural right is substantially 
prejudicial to defendants. 
 

Discovery, Investigation, and Expert Consultations 
 

 In addition to the right to challenge the legal sufficiency of the new cause of action, 
defendant would obviously need a substantial amount of time to conduct discovery concerning, 
to investigate, and to consult with experts concerning the allegations of plaintiffs’ proposed new 
cause of action.  The Court finds that doing so would not be practical given the current schedule 
for the mandatory settlement conference, issue conference, and jury trial.  The Court finds that 
the loss of this basic procedural right is substantially prejudicial to defendants. 
 

Motion For Summary Judgment 
 

 Granting the motion would prejudice defendant by depriving it of the right to bring a 
motion for summary judgment disposing of the entire case before trial.  Defendant’s existing 
motion for summary judgment could only be treated as a motion for summary adjudication of the 
First through the Third Causes of Action, and even if it were granted as such in full, the case 
would still go to trial on the new Fourth Cause of Action.  Further, there is no time for defendant 
to bring a new motion for summary judgment addressing the new Fourth Cause of Action, given 
the April 2022 trial date.  The Court finds that the loss of this basic procedural right is 
substantially prejudicial to defendants. 
 
 E. Other Matters. 
 
 The parties’ requests for judicial notice are denied.  The potential evidentiary support for 
plaintiffs’ proposed new cause of action is not relevant to this motion.  Plaintiffs’ objection to 
defendant’s request is moot in light of this ruling. 
 
 F. Conclusion. 
 
 Plaintiffs’ motion is denied on each of the two, fully independent grounds discussed 
above.  The above-listed calendar dates are confirmed. 
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 5.  TIME:  9:00   CASE#: MSC20-00796 
CASE NAME: SCOTT VS. KWONG 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY KENNY Y. KWONG, et al. 
* TENTATIVE RULING: * 
 
The motion is continued to February 7, 2022 in Department 9 at 9:00 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00796 
CASE NAME: SCOTT VS. KWONG 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY KENNY Y. KWONG, et al. 
* TENTATIVE RULING: * 
 
The motion is continued to February 7, 2022 in Department 9 at 9:00 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-02666 
CASE NAME: OSTRANDER VS. MITSUBISHI 
HEARING ON MOTION TO SPECIALLY SET TRIAL 
FILED BY CHARLOTTE OSTRANDER 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-02666 
CASE NAME: OSTRANDER VS. MITSUBISHI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
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 9.  TIME:  9:00   CASE#: MSL13-06296 
CASE NAME: CACH VS. AMIN 
HEARING ON MOTION TO SET ASIDE VOID DEFAULT JUDGMENT 
FILED BY MUHAMMED L. AMIN 
* TENTATIVE RULING: * 
 
A party may address a prayer for relief from a judgment, order, or proceeding to either the 

court’s statutory power or its inherent equitable power. (Code Civ. Proc., § 473; Olivera v. Grace 

(1942) 19 Cal.2d 570, 574.) 

A court is without jurisdiction to act under section 473, subdivision (b) when six months have 

passed before a motion for relief is filed. (Puryear v. Stanley (1985) 172 Cal.App.3d 291, 293.) 

Such is the case here. However, a court may grant relief from a judgment or order even after 

this six-month period where there has been extrinsic fraud or mistake. (Orange Empire 

Nat. Bank v. Kirk (1968) 259 Cal.App.2d 347, 352-353; McCarthy v. McCarthy (1937) 23 

Cal.App.2d 151, 152.) Relief on the basis of extrinsic mistake requires a showing of a 

meritorious case, a satisfactory excuse for not defending the action, and diligence in seeking to 

set aside the dismissal once it is discovered. (Aldrich v. San Fernando Valley Lumber Co. 

(1985) 170 Cal.App.3d 725, 738; see also Rappleyea v. Campbell (1994) 8 Cal.4th 975, 982 

[setting out elements].)  

Alternatively, within a two year period a defendant may obtain relief by showing “lack of notice” 

of the proceedings. (Code Civ. Proc., ., § 473.5)   

Since none those circumstances appear in this case, where a default judgment was filed on 

April 11, 2014. 

An additional fact considered by the court, especially as it relates to any extrinsic fraud or 

mistake, is Defendant’s assertion that he “first found out about this lawsuit on or about 

February 02, 2021….” (Def. Decl. p. 1:26-27.)  Despite learning this information, Defendant did 

not file the instant motion until October 22, 2021. 

The motion is denied. 

 

  

10.  TIME:  9:00   CASE#: MSL20-03532 
CASE NAME: MIDLAND VS. FERNANDEZ 
HEARING ON MOTION TO PAY JUDGMENT IN INSTALLMENTS 
FILED BY NORMAN FERNANDEZ 
* TENTATIVE RULING: * 
 
Appearance required. 
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11.  TIME:  9:00   CASE#: MSL20-06049 
CASE NAME: SOMERSVILLE VS. SHARMA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SOMERSVILLE TOWN CENTER EQUITIES LLC 
* TENTATIVE RULING: * 
 
Plaintiff filed a motion for summary judgment on August 27, 2021, in this limited jurisdiction 
case. Plaintiff subsequently filed a motion for reclassification of the case to unlimited jurisdiction 
on January 3, 2022. The hearing date for the motion for reclassification to unlimited jurisdiction 
is set for April 18, 2022, at 9:00 a.m. in Department 9.  
 
In light of this subsequent reclassification motion and its attendant hearing date, the Court 
continues the hearing for the motion for summary judgment until April 18, 2022 at 9:00 a.m. 
in Department 9, when the motion for reclassification is currently scheduled.  
 
The currently scheduled court trial on March 14, 2022 is vacated. 

 

  

12.  TIME:  9:00   CASE#: MSL21-00163 
CASE NAME: MARTINEZ VS. SELECT PORTFOLIO 
HEARING ON OSC RE: WHY THE CASE SHOULD NOT BE DISMISSED FOR 
PLTF'S FAILURE TO APPEAR AT THE 11/30/21 CMC 
* TENTATIVE RULING: * 
 
OSC dissolved due to mootness. 

 

  

13.  TIME:  9:00   CASE#: MSL21-00163 
CASE NAME: MARTINEZ VS. SELECT PORTFOLIO 
HEARING ON MOTION TO DISMISS PLAINTIFF'S COMPLAINT PURS TO CCP 581(F) 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to dismiss plaintiff’s complaint pursuant to Code of Civil 
Procedure section 581(f)(2) is granted. 
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14.  TIME:  9:00   CASE#: MSL21-03690 
CASE NAME: CITIBANK VS. GAMBOA 
SPECIALLY SET HEARING ON: DENIAL OF FEE WAIVER 
SET BY DEFENDANT 
* TENTATIVE RULING: * 
 
Defendant’s request for a fee waiver is granted. 

 

  

15.  TIME:  9:00   CASE#: MSL21-03690 
CASE NAME: CITIBANK VS. GAMBOA 
HEARING ON APPLICATION FOR FEE WAIVER OF MARIELA GAMBOA 
* TENTATIVE RULING: * 
 
Defendant’s request for a fee waiver is granted. 

 

  

16.  TIME:  9:00   CASE#: MSL21-03923 
CASE NAME: DEPARTMENT STORES VS. GAMBOABECERRA 
HEARING ON APPLICATION FOR FEE WAIVER OF MARIELA GAMBOABECERRA 
* TENTATIVE RULING: * 
 
Defendant’s request for a fee waiver is granted. 

 

  

17.  TIME:  9:00   CASE#: MSL21-03923 
CASE NAME: DEPARTMENT STORES VS. GAMBOABECERRA 
SPECIAL SET HEARING ON: DENIAL OF FEE WAIVER 
SET BY DEFENDANT 
* TENTATIVE RULING: * 
 
Defendant’s request for a fee waiver is granted. 
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18.  TIME:  9:00   CASE#: MSN21-2176 
CASE NAME: THE MATTER OF DANIEL RUIZ GUIL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 

  

19.  TIME:  9:00   CASE#: MSN21-2236 
CASE NAME: IN RE ALEXA CONTRERAS NOGUERA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 

  

20.  TIME:  9:00   CASE#: MSN21-2236 
CASE NAME: IN RE ALEXA CONTRERAS NOGUERA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 

  

21.  TIME: 10:00   CASE#: MSL19-08007 
CASE NAME: SYNCHRONY VS. HANGARTNER 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Pursuant to a written stipulation, the trial is continued to June 27, 2022, at 10:00 a.m., 
in Department 09. 
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22.  TIME: 10:00   CASE#: MSL20-01957 
CASE NAME: CREDIT CORP VS. DIOSO 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

23.  TIME: 10:00   CASE#: MSL20-03244 
CASE NAME: CITIBANK VS. WIESNOSKI 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

24.  TIME: 10:00   CASE#: MSL20-05399 
CASE NAME: AMERICAN EXPRESS VS. COLLINS 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Vacated per notice of settlement filed on January 7, 2022. 

 

 

 


